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James G. Norton was successful before Justice D.A. Wilson (now Wilson J.A.) who released a
very significant costs award further to successful results in three motions in this action that were
heard together with Reasons released last April. In coming to her decision, in her capacity as
both case management and trial judge, to award $195,000 in costs, Her Honour detailed her
analysis, accounting for the various factors that are to be considered in an award of costs [...]

Background: On September 14, 2010, during the replacement of a gas regulator located at the
residential apartment building owned by 1815212 OI, a gas explosion occurred in the laundry
room causing damage to the building exterior wall as well as localized damage to the interior of
the building. The owner’s insurer brought a subrogated claim for repair costs and loss of
profits/business interruption, which was settled, as was a personal injury action by an individual
who, unfortunately, happened to be in the laundry room at the time.

The plaintiffs, who are the shareholders of their individual holding companies which were the
shareholders of 1851212, brought this action for uninsured losses. The defendants [excluding
Enbridge Inc.], third and fourth the parties [the “defending parties”] collectively admitted
liability so only damages claims remain for trial.!

Over the past several years, as Justice Wilson has noted, the plaintiffs attempted to advance
various theories of damages allegedly to support a claim for multi-millions of dollars, none of
which were pled or the subject of discovery. This resulted in numerous motions and multiple
appeals by the plaintiffs, all of which were unsuccessful. The three motions were the latest in
what was described as a “tortuous history.”

Disposition: There were three motions: a plaintiffs’ motion to strike pleadings and have
defending counsel removed as counsel of record for their failure to disclose a secret agreement
[the agreement to admit liability which was disclosed to the court and to counsel]; a plaintiffs’
motion for recusal; and a defending parties’ motion for directions. The plaintiffs were fully
unsuccessful on the two motions they brought and the defending parties were successful on the
motion for directions. Her Honour awarded (i) $100,000 on a substantial indemnity basis for the
motion for directions, (ii) $65,000 on a substantial indemnity basis for the recusal motion, and
(1i1) $30,000 on a partial indemnity basis for the motion to strike...totaling $195,000 payable
forthwith.
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! The defending parties counsel worked cooperatively from this point forward and they should be duly
commended for their material contributions to this result as well as the various motions and appeals that
preceded it. Enbridge Inc. has been separately represented and is in a different position than the defending
parties and was not part of these motions.
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